ORDINANCE NO. 123
DAKOTA COUNTY ADMINISTRATIVE PENALTY ORDERS ORDINANCE

The County Board of Dakota County, Minnesota ordains:

ARTICLE
PURPOSE AND AUTHORITY

This Ordinance is enacted pursuant to the authority contained in Minn. Stat. § 116.072 for
the purpose of allowing the Dakota County Board to issue Administrative Penaity Orders for
violations of Dakota County ordinances adopted under Minnesota Statutes Chapter 115A or
Minn. Stat. §§ 400.16, 400.161, or 473.811 that reguiate Solid and/or Hazardous Waste and
any standards, limitations, or conditions established in a County license issued pursuant {o
these ordinances. The authority to issue Administrative Penalty Orders under this
Ordinance shail begin on August 1, 1996. |

ARTICLE Nl
DEFINITIONS

Section 2.01. Definitions Incorporated by Reference

The terms used in this Ordinance shall have the same meanings as coniained in Dakota
County QOrdinance 110, Solid Waste Management, and Dakota County Ordinance 111,
Hazardous Waste Regulation, that may be enforced under this Dakota County Administrative
Penalty Orders Ordinance, unless a different definition is provided in this Ordinance.

Section 2.02. Defined Terms

{a) “Administrative Penaity Order’ or “Order’ means an order issued pursuant to this
Administrative Penalty Orders Ordinance that assesses a penalty and may require
that the viciations cited in the Order be corrected.

(b) “Hazardous Waste” shall have the meaning given it in Minn. Stat. § 116.06, subd. 11.

(c)  “Letters or Warnings" means a written document issued by the Depariment following
an inspection or other compliance review that indicates a violation has occurred, the
actions necessary o correct the violation and the date within which the violation must
be corrected.




{d)

(e)

“Notice of Violation” means a written document issued by the Department or County
Attorney that contains specific findings and conclusions, cites all violations and
necessary corrective actions, requires that violations be corrected within a specified
period of time, and meets the requirements of Section 5.03, if pertaining to a Solid
Waste violation.

“Person”’ shall have the meaning given it in Minn. Stat. § 116.086, subd. 17.

“Solid Waste” shall have the meaning given it in Minn. Stat. § 116.06, subd. 22.

~ ARTICLEN
ISSUANCE OF ADMINISTRATIVE PENALTY ORDERS FOR VIOLATIONS
RELATING TO HAZARDOUS WASTE

Section 3.01. Procedures

The procedures set forth in Article Hli shall apply to issuance of Administrative Penaity
Orders for violations of ordinances relating to Hazardous Waste and any standards,
limitations, or conditions established in a County license issued pursuant to Dakota County
Ordinance No. 111, Hazardous Waste Regulation.

Section 3.02. Amount of Penalty: Considerations

(a)

(b)

()

The County Board may issue an Order assessing a penalty up fo $10,000 for all

violations identified during an inspection or other compiiance review.

in determining the amount of a penaity the County Board may consider:

(1) the willfulness of the violation; _

(2) the gravity of the violation, including damage to humans, animals, air, water,
land, or other natural resources of the state;

(3) the history of past violations; |

(4) the number of violations;

(5) the economic benefit gained by the Person by allowing or committing the
violatiorn: and

(8) other factors as justice may require, if the County Board specifically identifies
the additional factors in the County Board's Order.

For a violation after an initial vioiation, the County Board shall, in determining the

amount of a penalty, consider the following factors in addition to those contained in

Section 3.02(b):

(1)  similarity of the most recent previous violation and the violation to be
penalized;

{2) time elapsed since the last violation;

(3)  number of previous viclations; and

(4) response of the Person o the most recent previous violation identified.
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Section 3.03. Contents of Order
An Order assessing an administrative penalty under this Ordinance shall inciude:

(1)  aconcise statement of the facts alleged to constitute a violation;

(2)  areference to the section of the statute, rule, ordinance, variance, order,
stipuiation agreement, or term or condition of a permit or license that has been
vioiated;

(3)  a statement of the amount of the administrative penalty to be imposed and the
factors upon which the penaity is based; and

(4)  a statement of the Person's right to review of the Order.

Section 3.04. Order

(a) The County Board may issue an Order assessing a penalty and requiring the
violations cited in the Order to be corrected within 3C calendar days from the date the
Order is received. '

(b) The Person to whom the Order was issued shall provide information to the County
Board before the 31st day after the Order was received demonstrating that the
violation has been corrected or that appropriate steps toward correcting the violation
have been taken. The County Board shall determine whether the violation has been
corrected and notify the Person subject to the Order of the County Board's
determination.

Section 3.05. Forgivable Penalty

Except as provided in Section 3.06, if the County Board determines that the violation has
been corrected or appropriate steps have been taken to correct the action, the penalty must
be forgiven. Unless the Person requests review of the Order under Section 5.01 or 5.02
before the penalty is due, the penaity in the Order is due and payable;

(1) on the 31st day after the Order was received, if the Person subiject to the Order
fails to provide information to the County Board showing that the violation has
been corrected or that appropriate steps have been taken to correct the
violation; or

(2) - on the 20th day after the Person receives the County Board's

_ determination under Section 3.04(b) if the Person subject to the Order has
provided information to the County Board that the County Board determines is
not sufficient to show the violation has been corrected or that appropriate steps
have been taken to correct the viclation.




Section 3.06. Non-forgivable Penaity

For a repeated or serious violation, the County Board may issue an Order with a penaity that
will not be forgiven after the corrective action is takern. The penalty is due by 31 days after
the Order was received unless review of the Order under Article V of this Ordinance has
been sought.

ARTICLE IV .
ISSUANCE OF ADMINISTRATIVE PENALTY ORDERS FOR VIOLATIONS
RELATING TO SOLID WASTE

Section 4.01. County Penalty Authority for Solid Waste Vioiations

The following procedures shall apply to issuance of Administrative Penailty Orders for
violations of ordinances relating to Solid Waste and any standards, limitations, or conditions
astablished in & County license issued pursuant to Dakota County Sclid Waste Ordinance,
- No. 110, Solid Waste Management. The County Board may issue an Order and assess a
penaity for all violations relating to Solid Waste that are identified during an inspection or
other compliance review in accordance with the provisions of Article IV.

Section 4.02. Letters or Warnings

if a violation is identified by the Depariment during an inspection or other compliance review,
the Department shall issue a Letter or Warning in writing, informing the Person of such
violation before the County may issue a Notice of Viofation or Administrative Penaity Order.

Section 4.03. Notice of Violation

Following the issuance of a Letter or Warning, the County Attorney or the Department may
issue a Notice of Violation for violations identified during the inspection or other compliance
review. No penaity shall be assessed in the Notice of Violation. The Notice of Violation
shall require that violations cited in the Notice of Violation be corrected within 30 calendar
days from the date the Notice of Violation is received. The Notice of Violation shail further
require the Person to whom the Notice of Violation is issued to provide information to the
Department before the 31st day after the Notice of Violation was received demonstrating that
the violation has been corrected or that appropriate steps to correct the violation have been
taken. The Department shall determine whether the violation has been corrected and notify
the Person subject to the Notice of Violation of the Department's determination.



Section 4.04. Order
(a) The County Board may issue an Order as described in Section 3.04 and assess a
penalty that may not exceed $2,000 if the County Board finds that:
(1) the violations cited in the Notice of Viclation are not corrected;
(2)  appropriate steps have not been taken to correct the violations cited in the
Notice of Vioiation; or
{3) the grévity of the violations and their potential for damage to, or actual damage
to, public health or the environment are such that action under this paragraph
is warranted.
(by The County Board may issue an Order as described in Section 3.04 and assess a
penalty that may not exceed $5,000 if the County Board finds that:
(1)  the violations cited in the Order issued under Section 4.04(a) are not corrected;
(2)  appropriate steps have not been taken to correct the violations cited in the
Order issued under Section 4.04(a); or .
(3)  the gravity of the violations and their potential for damagé to, or actual damage
to, public heaith or the environment are such that action under this paragraph
is warranted.

Section 4.05. Amount of Penaity
(a) in determining the amount of a penalty the County Board may consider:
(1)  the willfulness of the viclation;
(2)  the gravity of the violation, including damage to humans, animals, air, water,
land, or other natural resources of the state;
(3)  the history of past vioiations;
(4)  the number of violations;
(5) the economic benefit gained by the Person by allowing or committing the
7 violation; and ' .
(6)  other factors as justice may require, if the County Board specifically
identifies the additional factors in the County Board's Order.
(b)  For a violation after an initial vioiation, the County Board shall, in determining the
amount of a penalty, consider the following factors in addition to those contained in

Section 4.05(a):
M similarity of the most recent previous violation and the viclation to be
penalized;

(2} time elapsed since the last violation;
(3) number of previous violations; and
(4)  response of the Person to the most recent previous viclation identified.



Section 4.06. Forgivabie Penalty
Except as provided in Section 4.07, if the County Board determines that the violation has
been corrected or appropriate steps have been taken to correct the action, the penalty must
be forgiven. tUniess the Person requests review of the Order under Section 5.01 or 5.02
before the penalty is due, the penalty in the Order is due and payable;

(1)  on the 31st day after the Order was received, if the Person subject to the
Order fails to provide information o the County Board showing that the
violation has been corrected or that appropriate steps have been taken to
correct the violation; or '

(2)  onthe 20th day after the Person receives the County Board's
determination under Section 3.04(b) if the Person subject to the Order has
provided information to the County Board that the County Board determines is
not sufficient to show the violation has been corrected or that appropriate steps
have been taken to correct the violation.

Section 4.07. Non-forgivable Penalty

Notwithstanding the provisions in Section 4.03 and 4.04, for a repeated or serious violation,
the County Board may issue an QOrder with a penalty that will not be forgiven after the
corrective action is taken. The penalty is due within 31 days after the Order was received
unless review of the order under Article V of this Ordinance has been sought.

ARTICLE V
REVIEW OF ADMINISTRATIVE PENALTY ORDERS

Section 5.01. Expedited Administrative Hearing .

(@)  Within 30 days after receiving an Order or within 20 days after receiving notice that
the County Board has dstermined that a violation has not been corrected or
appropriate steps have not been taken, the Person subject to an Order under this
Ordinance may request an expedited hearing, utilizing the procedures of Minnesota
Rules, parts 1400.8510 to 1400.8612, to review the County Board's action. The
hearing request must specifically state the reasons for seeking review of the Order.
The Persan to whom the Order is directed and the County Board are the parties to the
expedited hearing. The County Board must notify the Person to whom the Order is
directed of the time and place of the hearing at least 20 days before the hearing. The
“expedited hearing must be held within 30 days after a request for hearing has been
filed with the County Board uniess the parties agree {o a later date.

(b)  All written arguments must be submitted within ten days following the close of the
hearing.




(©)

(d)

(e)

The administrative law judge shall issue a report making recommendations about the
County Board's action to the County Board within 30 days following the close of the
record. The administrative law judge may not recommend a change in the amount of
the proposed penalty unless the administrative law judge determines that, based on
the factors in Section 3.02 or 4.05, the amount of the penalty is unreasonable.

If the administrative law judge makes a finding that the hearing was requested solely
for purposes of delay or that the hearing request was frivolous, the County Board may
add to the amount of the penalty the costs charged to the County by the offices of

~ administrative hearings for the hearing.

if a hearing has been held, the County Board may not issue a final Order until at least
five days after receipt of the report of the adminisirative law judge. The Person to
whom an Order is issued may, within those five days, comment to the County Board
on the recommendations and the County Board will consider the comments. The finai
Order may be appealed in the manner provided in Minn. Stat. §§ 14.63 to 14.69.

If a nearing has been held and a final Order issued by the County Board, the penalty
shall be paid by 30 days aiter the date the final Order is received uniess review of the
final Order is requested under Minn. Stat. §§ 14.63 to 14.68. If review is not
requested or the QOrder is reviewed and upheid, the amount due is the penalty,
together with interest accruing from 31 days after the original Order was received at
the rate established in Minn. Stat. § 549.CS.

Section 5.02. District Court Hearing

(a)

(b)

Within 30 days after the receipt of an Order from the County Board or within 20 days
of receipt of notice that the County Board has determined that a violation has not
been corrected or appropriate steps have not been taken, the Person subject to an
Order under this Ordinance may fiie a petition in district court for review of the Order
in lieu of requesting an administrative hearing under Section 5.01. The petition shall
be filed with the court administrator with proof of service on the County Board. The
petition shall be captioned in the name of the Person making the petition as petitioner
and the County Board as respondent. The petition shall state with specificity the
grounds upon which the petitioner seeks rescission of the Order, including the facts
upon which each claim is based.

At trial, the County Board must establish by a preponderance of the evidence that a
vioclation subject to this Ordinance occurred, the petitioner is responsibie for the
violation, a penalty assessed as provided for under Sections 3.08, 4.07 , and 6.01(d)
is justified by the violation, and the factors listed in Section 3.02 or 4.05 were
considered when the penalty amount was determined and the penalty amount is
justified by those factors.



Section 5.03. Mediation _
in addition to review under Section 5.01 or 5.02, the County Board is authorized to enter into
mediation concerning an Order issued under this Ordinance if the County Board and the
Person to whom the Order is issued both agree to mediation.

: ARTICLE VI
ENFORCEMENT, REMEDIES AND GENERAL PROVISIONS

Section 6.01. Enforcement

(a) The County Attormey, on behaif of the County, may proceed to enforce penaities that
are due and payable under this Ordinance in any manner provided by law for the
collection of debts.

(b)  The County Attorney may petition the district court to file the Administrative Penalty
‘Order as an Order of the court. At any court hearing, the only issues parties may
contest are procedural and notice issues. Once entered, the Administrative Penalty
Order may be enforced in the same manner as a final judgment of the district court.

(€) If a Person fails to pay the penaity, the County Attorney may bring a civil action in
district court seeking payment of the penalties, injunctive, or other appropriate relief
including monetary damages, attorney fees, costs, and interest.

{d) Interest at the rate estabiished in Minn. Stat. § 548.09 begins to accrue on penaities
under this Ordinance on the 31st day after the Order with the penalty was received.

(¢} The County Board may delegate to the Department ministerial acits under this
Ordinance.

Section 6.02. Revocation and Suspension of License

The failure of a Person to pay a penalty owed under this Ordinance shall constitute
sufficient grounds for the County Board to revoke or refuse to reissue or renew a license
issued by the County.

Section 6.03. Cumulative Remedy

The authority of the County Board to issue an Order assessing penalties is in addition to
other remedies available under statutory or common law, except that the County Board may
not seek civil penalties under any cther provision of law for the violations covered by the
Administrative Penalty Order. The payment of a penalty does not preclude the use of other
enforcement provisions, under which penalties are not assessed, in connection with the
violation for which the penalty was assessed.



'Section 6.04. Use of Penaities Collected
Monetary penalties collected pursuant to this Ordinance must be used by the County Board
to manage Solid Waste or Hazardous Waste.

Passed by the Board of County Commissioners of Dakota County this 16th day of April 1996.

ATTEST:
COUNTY OF DAKOTA STATE OF MINNESOTA

/grw?uﬁl\ NI it

Brandt Richardscn Mcha\si\TurrTer, Chairman
Dakota County Administrator : Dakota County Board of Commissioners
DATE: ’5(1 4(% DATE.  5-/4-96
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Clerk to t Board
Approved as to form | Approved as to Execution
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Jay R. Stassen Yay R “Stassen
Assistant County Attorney Assistant County Atforney
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BOARD OF COUNTY COMMISSIONERS
DAKOTA COUNTY, MINNESQTA

April 16, 1996 7 Resolution Ma. 96-237
Motion by Commissioner Maher Secand by Commissioner Krause

Adoption of Administrative Penaity Crders Ordinance

WHEREAS, Minnesota Statutes, Section 116.072, provides that a County Board of any Minnesota county may
adopt an ordinance containing procedures for the issuance of administrative penaity orders (APCO) and may issue
orders beginning August 1, 1996; and

WHEREAS, Minnesota Statutes, Section 116.072, requires counties to wark cooperatively with the Minnesota
Pollution Control Agency (MPCA) to develop a mede! ordinance and an implementation plan for the orders that
substantially conform to the mode! ordinance developed by the counties and the MPCA; and

WHEREAS, the member counties of the Solid Waste Management Coordinating Board worked with the Minnesota
Pollution Control Agency to develop a mode! ordinance and a mode! implementation plan as required Dy
Minnesota Statutes, Section 116.072; and '

WHEREAS, the Solid Waste Management Coordinating Board approved a Model APQ Ordinance, recommending
its adoption by member counties, and a model implementation plan; and

WHEREAS, the Dakota County Soard desires o adopt a new counfy ondinance providing for the use of
Administrative Penaity Orders for viclations of its Sofid Waste and Hazardous Waste ordinances and licenses; and

WHEREAS, the Dakota County Board held a public hearing at 9 a.m. on April 16, 1996 in the Board Room, Dakota
County Administration Center, 1580 W. Highway 53, Hastings, Minnesota, for the purpese of receiving comments
on the adoption of an Administrative Penaity Crders Ordinance; and

WHEREAS, notice of the public hearing was published in the official county newspaper on April 4, 1996 and Apdi
11, 1996, :

NOW, THEREFORE, BE IT RESOLVED, That the Dakota County Board of Commissioners hereby adopis the

Administrative Penaity Orders Ordinance presented to the County Board on April 16, 1996, effective August 1,
14986 :

STATE OF MINNESOTA
County of Dakota
YES NO |, Mary S. Scheide, Clerk t the Board of the County of Dakota, State of
. . Minnesota, do hersby cedify that | have compared the foregaoing copy of a
Harris X Hamris ___ resclition with the original minutes of the proceedings of the Scard of
Maher X Maher Courty Cammissioners, Qakota County, Minnesota, at their session held on
i ) the 16th day of Aprl 1996, now on fle in the Counfy Administration
Batagila o Bataglia ___ Department, and have found the same to be a true and comect copy thereof.
Mueller X Mueiler i i ;
Witness my hand and official seal of Dakoty County this 17th day of Apni
Tumer X Turner 1996,
Krausa X Krause
| ceding X Loeding

Clerk to the Board

.\’(/vtmd S Sl



Farmington Independent
AFFIDAVIT OF PUBLICATION

Kristin Fraock, being duly sworn, on oath says that she is an authorized
agent and employee of the publisher of the newspaper, known as The
Farmington Independent, and has full knowledge of the facts which are
stated below:

(A) The newspaper has complied with ail of the requirements constituting
qualification as a legal newspaper, as provided by Minnesotz Statues
331A.02, 331A.07 md other apphmble.law .25 amended.

(B) The printed NS O29 o)

S

which is attached, was cut from the columns of said newspaper, and was
printed and published once each week for successwe
weJ;s zzxv\vas firsg published on Thursday, the M™% day of
W) 19\oo __ and was thereafter printed.and ubhshed on
everw} Thuzsday, to and iaciuding Thursday, the NSNS _day of

A ‘Q\_)\-t-]il , 19 ; and printed below is a copy of the
1ower case alphabet from At Z, both in¢lasive, which is hereby
acknowledged as being the size and kind of type used in the composition
and publicaton of the net‘xce:

abedefghijkimnopgra yorxyz

N\ T

By:_"™ A e 4\)\;\?\?\'}\

Tide: Typeseuer
774

qub\_s}/r}‘l}é}i and/swom to before me on this _Z___._day

.
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Notgry Public
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